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CHAPTER SUMMARY 
Individual Rights under the United States Constitution
V. Criminal Procedure as the Balance between Due Process and Crime Control

The justice system in the United States, like those in most constitutional democracies, continually experiences a tension between the need to respect individual rights on one hand, and the need to maintain public order on the other and the rules of criminal procedure are designed to address this balance.

A. The Need for Balance

Herbert L. Packer summarized this tension in his classic text, The Limits of the Criminal Sanction (1968). Packer viewed this tension as being embodied in two competing value systems: the Crime Control Model and the Due Process Model.

B. Shifting the Balance Over Time

At different stages in our nation’s history, we have clearly focused more on the underlying values of one model over the other. In the first half of the twentieth century, increased urbanization, immigration, and industrialization “transformed America from a rural agrarian, Anglo-Protestant society” into a more racially, ethnically, and religiously diverse one. In the civil rights era, social consciousness began to focus on social equality and equal justice under law. In the early 21st century, as the United States fights the “War on Terror,” the nation once again finds itself seeking to balance the need for social order and security with due process rights.
VI. A Brief History of the U.S. Constitution

A. The Law of England

Early procedural protections for the criminally accused can be traced back in the English common law tradition to the thirteenth century through such documents as the Magna Carta.

B. Drafting a New Constitution

In light of their experience with governmental tyranny, when the United States was born as a nation, the Founding Fathers had a strong commitment to the protection of individual rights from governmental abuse. This commitment was embodied in the original Constitution of 1788 and in the Bill of Rights, adopted shortly thereafter.
C. The Original Constitution

Drawn at a time when there were only thirteen states, each dotted with small towns, small farms, and small industry, the Constitution has provided a durable and viable instrument of government—despite enormous changes in technology and in the political, social, and economic environments.

1. Structure of the Original Constitution

The original Constitution of the United States is divided into seven parts: a preamble and six articles. Although the preamble is technically not a part of the Constitution, it sets forth important principles. The articles that follow it each address a different topic relevant to the structure and operations of government.
2. The Impact of Article VI on the Courts: The Power of Judicial Review

Article VI, Section 2 of the U.S. Constitution is known as the Supremacy Clause. As stated above, it declares that the Constitution is the “supreme law of the land.” As the highest form of law in the nation, the constitutional law trumps all other forms of law including statutory law (laws enacted by a legislative body), common law (the law as set forth by judges in published judicial decisions), and administrative law (rules and regulations promulgated by a governmental agency that is empowered through statutory law to make such rules).
D. The Bill of Rights

Added to the Constitution to guarantee basic individual liberties, including freedom of speech, freedom of the press, freedom of religion, and freedom to assemble and petition the government. The guarantees of the Bill of Rights originally applied only to acts of the federal government and did not prevent state and local governments from taking action that might threaten civil liberty. The “selective incorporation” approach posits that the Fourteenth Amendment's Due Process Clause limits the ability of states to infringe upon rights specified in the Bill of Rights which are “fundamental,” but recognizes that not every right in the Bill of Rights may qualify.  For example, the Seventh Amendment’s guarantee to the right to a jury trial in civil cases has not been incorporated by the Fourteenth Amendment.

VII. Individual Rights in the Original Constitution

A. Habeas Corpus

This guarantee enables a person whose freedom has been restrained in some way to petition a federal court for a writ of habeas corpus to test whether the restraint violates the Constitution or laws of the United States.

B. Bills of Attainder

This kind of special act of a legislature declaring that a person or group of persons has committed a crime and imposing punishment without a court trial and is prohibited.
C. Ex Post Facto Laws

“[A]ny statute which punishes as a crime an act previously committed, which was innocent when done, which makes more burdensome the punishment for a crime, after its commission, or which deprives one charged with crime of any defense available according to law at the time when the act was committed, is prohibited as ex post facto.” Beazell v. Ohio, 269 U.S. 167, 169-70 (1925).
D. Trial Rights

Article III, Section 1, of the Constitution outlines the structure and power of our federal court system and establishes a federal judiciary that helps maintain the rights of American citizens. Article III, Section 2, also contains a guarantee that the trial of all federal crimes, except impeachment, shall be by jury.

E. Conviction for Treason

The only crime defined by the Constitution reflects an awareness by the Framers of the Constitution of the danger that unpopular views might be branded as traitorous.

VIII. Select Individual Rights in the Bill of Rights

A. Amendment I

1. Freedom of Speech, Expression, and Peaceable Assembly

As a general rule, citizens may speak out freely on any subject they choose.

a. Symbolic Speech

i. “Free speech” includes nonverbal communication that includes both artistic expression and symbolic speech—conduct that expresses an idea or opinion. Wearing buttons or clothing with political slogans, displaying a sign or a flag, or burning a flag as a mode of expression are examples of symbolic speech.
b. Time, Place, and Manner Restrictions on the First Amendment

i. While neither state, local, nor federal government may constitutionally ban the content of speech it may find objectionable, governmental entities are entitled to regulate the time, place, and manner of speech—including picketing and symbolic speech—in a content-neutral way for the good of society.
c. Speech That Lies Beyond the Realm of First Amendment Protection

i. Defamation is a false, public statement of fact (not opinion) that injures or damages a person’s reputation.
ii. Words That Incite Immanent Lawlessness.
iii. Obscenity: the Supreme Court has held that sexually explicit expression that is indecent or profane but not “obscene” is protected by the First Amendment.
2. Freedom of the Press: the First Amendment generally forbids censorship or other restraints on speech or the printed word.
3. Freedom of Religion

a. The Establishment Clause provides that neither Congress nor a state legislature (by virtue of the Fourteenth Amendment) may “make any law respecting an establishment of religion.”
b. The Free Exercise Clause provides that no law is constitutional if it “prohibits the free exercise” of religion. The right to believe or not to believe is absolute under the Free Exercise Clause, but the freedom to act on those beliefs is not: people are free to practice their religion so long as those practices do not conflict with otherwise valid laws, such as those against polygamy.
B. Amendment II: the Supreme Court's decisions in District of Columbia v. Heller, 554 U.S. 570 (2008), and McDonald v. City of Chicago, Ill., 130 S. Ct. 3020 (2010).  These cases make clear that the right to bear arms is held by individuals regardless of whether they are acting as part of a militia or in a military capacity.  
C. Amendment III: 

Before the American Revolution, colonists were frequently required, against their will, to provide lodging and food for British soldiers. The Third Amendment prohibited the continuation of this onerous practice.
D. Amendment IV

The Fourth Amendment protects people and their property from unreasonable searches and seizures by governmental officers. In general, although there are exceptions to the rule, a police officer may not search the home of a private citizen, seize any of the citizen’s property, or arrest the citizen without first obtaining a court order called a warrant.
E. Amendment V

1. Indictment by Grand Jury before a person is tried in federal court for an infamous crime (i.e., a felony)
2. Freedom from Double Jeopardy “It protects against a second prosecution for the same offense after acquittal, against a second prosecution for the same offense after conviction, and against multiple punishments for the same offense.” Justices of Boston Municipal Court v. Lydon, 466 U.S. 294, 306-07 (1984).
3. Privilege against Self-Incrimination The Fifth Amendment protects a person against being incriminated by his or her own compelled testimonial communications.
4. The Right to Due Process is violated if a practice or rule “offends some principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.” Snyder v. Massachusetts, 291 U.S. 97, 105 (1934).
5. The Right to Just Compensation limits the government to taking a person’s property for “public use” and requires that the full value of the property be paid to the owner.
F. Amendment VI

1. The Right to a Speedy and Public Trial

2. Trial by an Impartial Jury

3. The Right to Notice of Charges

4. The Right to Confrontation of Witnesses

5. Guarantee of Compulsory Process to compel witnesses to testify on one's behalf.
6. The Right to Representation by Counsel provides “[A]bsent a knowing and intelligent waiver, no person may be imprisoned for any offense, whether classified as petty, misdemeanor, or felony unless he was represented by counsel at his trial.” Argersinger v. Hamlin, 407 U.S. 25, 37 (1972).
G. Amendment VII

If a case is brought in a federal court and a money judgment is sought that exceeds twenty dollars, the party bringing the suit and the defendant are entitled to have the controversy decided by the unanimous verdict of a jury of twelve people.
H. Amendment VIII

1. The Right to Bail does not specifically provide that all citizens have a right to bail but only that bail may not be excessive.
2. Freedom from Cruel and Unusual Punishment is concerned with punishments imposed after a formal adjudication of guilt. The prohibition is applicable to the states through the Due Process Clause of the Fourteenth Amendment and limits the criminal sanction by prohibiting punishment that is excessive in relation to the crime committed. This limitation is referred to as the principle of proportionality. 
I. Amendment IX

The Supreme Court has on at least one occasion suggested that this amendment is a justification for recognizing certain rights not specifically mentioned in the Constitution or for broadly interpreting those that are as in Griswold v. Connecticut, 381 U.S. 479 (1965).

J. Amendment X embodies the principle of federalism, which reserves for the states the remainder of powers not granted to the federal government or expressly withheld from the states.
K. Amendment XIV

1. The Right to Due Process limits the states from infringing on the rights of individuals
2. The Right to Equal Protection of Laws prevents any state from making unreasonable, arbitrary distinctions between different persons as to their rights and privileges. Only if the groups are found to be similarly situated do courts have to analyze the classifications at issue in the law under the relevant standard of review—the level of scrutiny to be applied to judicial review of the law in question.  Three standards of review are generally used in the equal protection litigation.
a. Strict Scrutiny for Laws Making Suspect Classifications and/or Burdening Fundamental Rights
b. Intermediate Scrutiny for Quasi-Suspect Classifications

c. Rational Basis Test for Everything Else
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DISCUSSION QUESTIONS
· These questions can be used for in-class group projects or online assignments
1. Are the Fifth and Sixth Amendments violated by the provisions of the U.S.A. PATRIOT Act that permit the government to detain suspected terrorists for an indefinite period without access to an attorney or the filing of charges?  
2.  The Constitution speaks predominantly in terms of the protection of individual rights from governmental abuse or abridgment. What corresponding obligations and burdens must each citizen undertake or bear to ensure that everyone remains free to exercise these rights to their full extent? 
3.    If a state legislature passed a law requiring all bookstores that have, in the last six 
       months, sold or advertised for sale pictures of the pope to be closed down and their 
       owners immediately arrested and jailed, what provisions of the Constitution might be 
       violated? 
4.    Define probable cause and explain why that concept is so important in America’s 
       criminal justice system, particularly when the police are attempting to obtain 
       arrest/search warrants. 
5.     If a terminally ill cancer patient wishes to refuse medical treatment and die a 
        "natural" death because of religious beliefs, can that person be required under state 
         law to undergo treatment?  What if the wish to die is not based on a religious belief, 
         but the person is a minor or is mentally incompetent? What if the cancer was caused 
         by exposure to radiation and the person wishes his or her death to be a political 
         statement on the dangers of nuclear power and nuclear war?  

CLASS ACTIVITIES
· These projects can be used as class projects or online homework assignments

1.  
Have students research a court case involving the definition of 
“incitement/fighting words” and report their findings to the class.  

2.   
Have each student define one of the key terms at the beginning of the chapter, placing their definition on a 3 x 5 card.  Shuffle the cards and have individual students come to the front of class and randomly draw a card and give the correct answer of the term defined.
3. Go to http://www.oyez.org/cases/2000-2009/2002/2002_01_1127 and review 
       the arguments made in Lockyer v, Andrade, 538 U.S. 63 (2003), as well as the 

final ruling of the Supreme Court.  Posit to students, “do you agree with the ruling?  Why or why not?”.  
4. Use landmark cases and discuss their impact on the various Amendments over 
 time.

· Gitlow v. New York, (1925)—Freedom of Speech
· Near v. Minnesota, (193)—Freedom of Press
· Wolf v. Colorado, (1949)—Search and Seizure
· Mapp v. Ohio, (1961)—Exclusionary Rule
· Malloy v. Hogan, (1964)—Self-incrimination
· Gideon v. Wainwright, (1963)—Right to Counsel
· Klopfer v. North Carolina, (1967)—Speedy Trial
5. Give the students the following “what if” scenario. In State v. Bethley, 685 So. 2d. 1063 (La. 1996), cert. denied, 520 U.S. 1259 (1997), an HIV-positive defendant raped his daughter and two of her friends. The court reasoned that “given the appalling nature of the crime, the severity of the harm inflicted upon the victim, and the harm imposed on society, the death penalty is not an excessive penalty for the crime of rape when the victim is a child under the age of twelve years old.” 685 So. 2d at 1070.  In Kennedy v. Louisiana 554 U.S. 407 (2008), the U.S. Supreme Court invalidate the Louisiana State law that had authorized the death penalty for the rape of a child, reasoning that execution was an unconstitutionally disproportionate punishment  
With which case do you agree more: the Louisiana court's decision in Bethley, or the Supreme Court's decision in Kennedy?  Explain your reasoning.

6. Explore the need for balance in our society and discuss the due process model and crime control model by Herbert Packer.

7. Discuss the historical evolution of law in England and how it led to the creation of the United States Constitution and the Bill of Rights.

8.
Discuss the seven parts of the original Constitution and how it evolved over time.

· Individual rights in the original Constitution

· Individual rights in the Bill of Rights

8. Discuss and give examples of:

· symbolic speech---results and case law explaining rationale

· freedom of the press---defamation, fighting words, pornography

· freedom of religion---Establishment Clause, Free Exercise Clause

OTHER RESOURCES
1. Go to http://www.youtube.com/watch?v=26b0k9NFXIM&feature=related to watch video by an attorney about the speedy trial rule.
2. The Supreme Court ruled in 2008 in the case of Kennedy v. Louisiana (http://www.law.cornell.edu/supct/html/07-343.ZO.html) that the death penalty is "cruel and unusual punishment" for rapists, including child rapists. See the video report at http://www.cbsnews.com/video/watch/?id=4210620n#ixzz1Y9jNr9ub http://www.cbsnews.com/video/watch/?id=4210620n. Some disappointed prosecutors disputed the ruling. 
3. In the 2011 case of Snyder v. Phelps (www.supremecourt.gov/opinions/10pdf/09-751.pdf) United States spring court ruled that freedom of speech allows the Westboro Baptist Church who protested at the funeral of a Marine who died in Iraq with signs that read "Thank God for Dead Soldiers" and "You're Going to Hell." The Westboro Church asserts they are correct http://www.youtube.com/watch?v=eCKpv4dESfE, http://www.npr.org/2011/03/02/134198937/a-peek-inside-the-westboro-baptist-church, despite their extreme views at military funerals http://abcnews.go.com/WNT/video/conversation-inside-westboro-baptist-church-11814748. 
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